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RAMAKANT - PERSONAL LIFE SKETCH 6

- oft. TR "THa faEie (9.633)

‘TECHNO-LEGAL ENGINEERING”

the works, alternative rough pro-
grammes are formulated, appropriate
methodology of construction is
conceived and equipment likely to be
required therefore is assessed. The
most economic and viable alternative
is then selected and taken up for
detailed planning and costing etc.

Tenderer’s quoted price consists
of Direct Costs, Indirect Costs,
Over-heads, Financing Costs and
Profit Margin. Direct Costs are cost
of materials, manpower and cost of
operation of construction plant.
Indirect Costs are cost of supervision,
cost of infrastructure, overheads and
financing costs.

Choice of appropriate
construction material, their quantity
and cost gets derived from the
provisions stipulated in the technical
specifications. Cost of operation
the plant and machineny a
manpower depends on the ite
work to be carried out

In 1966, I was posted at the Head
Office of HCC in Mumbai to assist
my boss in monitoring of existing
under-ground works and tendering
for new works. Because of my
techno-legal background, I was also
to handle construction claims.

In India, contracts for the
projects undertaken by Government
and Semi-government organizations
are awarded by inviting competitive
bids or tenders.

Preparation of tender bids is both
an art as well as a science. Art it is
because it necessitates human skills.
Science it is because it necessitates
systematic fundamental knowledge
of construction techniques and ex-
perience.

Description of the work for
which a tender is invited is given in
the tender documents Tender
documents also set out the time
schedule for completion of the works
and defects liability period, technical

specifications governing the works, stipulated time. Person p e
technical & commercial conditions of ~ tender bid has to b of
the contract and likely Bill of Items  Visualizing these r :

of Work and Quantities. Tenderer’s Many o der“€onditions
bids consist of Quoted Price and have fina plica@ions. Normally
conditions on which the price is advance aid for mobilization,
based. During negotiations, mutually ~ purchase offplant & equipment and
agreed deviations are formulated and ~ construction materials. Mobilization
contract for the work is concluded & is paid against production of

cufrantees. Bank guarantees are
toward the initial security

with one of the tenderers. Tender

documents, quoted prices and agiice
deviations therefore form th osit and for conversion of
basis of the contract. A contra@his aWgsecurity deposit deducted from

payment of monthly work bills. Bank
guarantees deposited towards
mobilization advance get
progressively released as the advance
gets recovered. Bank guarantees

legal entity. Stipulations in the

of \%
in

deposited towards security deposit
get released partly after completion
of the works and balance after
completion of defects liability period.
These bank guarantees come out of
the total credit limits allowed by
bankers and banks charge a

commission for the guarantees.
Person preparing the tender bid
therefore must under-stand financial
such

implications of tender
conditions.
Advance for

construction plan

the si
requi o provide for finances for
20% value. Initial

t a
estments on large construction
w consists of cost of plant and

chinery, cost of in-frastructure like
elopment of approach roads to
work spots, creation of a temporary
colony for providing office facilities
and residences for project personnel,
workshops for repairs and
maintenance of  machinery,
arrangements for electric power and
water, development of sources basic
materials such as quarries for sand
and crushed stone etc.

Large, highly mechanized works
need heavy construction plant and
equipment, construction camp etc.
Creation of such infrastructure takes
over a year and the cost runs into
millions of rupees. Person preparing
the tender bid has to be capable of
visualizing these requirements.

Continued existence of a con-
struction organization depends on




successful completion of on going
works and securing orders for new
works as the works on hand get
completed. Successful completion of
on going works depends on accurate
planning and estimation of time,
costs, and requirement of resources,
prepared at the time of bidding and
skillful execution of the work.
Orders for new works are awarded
by inviting competitive bids or
tenders. Securing orders for new
works also therefore depends on
accurate planning and estimation of
time, costs, and requirement of
resources, Even if a construction
organization has all the required ability
for efficient execution of the works,
the success depends on planning and
estimation of time, costs, and
requirement of resources, prepared
at the time of bidding. The role of
the person preparing the bids is
therefore vital.

Contract documents are drafted
mostly by the owner with due vetting
from his legal advisors. However,
contracts many a times contain
conditions that are either ambiguous
or have an error. Legally, such
ambiguities or errors have to be
interpreted against the party that has
drafted the contract. The Engineer
representing the owner, who always
has an upper hand as being the
paymaster, interprets the ambi-guities
or errors to his convenience. Such
interpretation always results in
dispute that is either referred to
arbitration or competent courts.

Further there are contract
conditions in the form of disclaimers
Such conditions always result
disputes that are either ref
arbitration or competent cou

Most contracts t
description of the d
geotechnical descripfion t the
strata likely to_be with at the

worksite. Projg

amphorities spend a
-

long time at site for carrying out
surveys and layouts etc. They have
ample time at hand to carry out
detailed geotechnical investi-gations
and provide data to the tenderers.
However, such detailed investigations
are rarely carried our and in most
contracts a disclaimer is introduced
to the effect that the information
given in the contract is only for the
guidance of the contractor and that
the contractor is free to draw his own
inferences as to the correctness or
otherwise of the information and no
claim on this account will be enter-
tained. Practically, it is not possible
for the Tenderers to carry out detailed
investigations. They therefore have
to rely on the information given in the
tender. During execution of the
work, if the conditions actually met
at site are widely different and cause
delays and financial hardships, the
contractor submits a claim for
compensations. Such claim is
normally rejected and the rejection
results in a dispute.

It is the responsibility of the
owner to provide the work area fr,

of any encumbrances. In n
projects, contract is concl

before the process of acq ion
land is complete e
environmental an are
obtained. This elay in

commenc
in respee @
contractd

here have been

instances wheén a road project that
w be completed in three years
tended to about eight years

a ncroachments along the

nment could not be cleared.
Many a times, work bills are not
aid for months together when the
owner is facing cash crunch or
liquidity. Contractor is therefore
forced to slow down his activities
which lead to unproductive expenses

3® QY o : feaS : WX Ro03 + ¢

and result into a claim for
compensation.

Most of the construction work
for the Government is carried through
contracts awarded to

Constructors. Such constructors
are not speculators but professional
organizations. Contracts presuppose
reasonableness. Therefore, while
quoting for the works, the
constructors take into account
circumstances that can be reasonably
foreseen. Cir-cumstances like
devaluation of Indian Rupee, change
in existing laws, introduction of new
laws are a few examples.

In the year 1966, Government of
India announced devaluation of

Indian Rupee by 57%.
Constructor of one hydge-projeet had
planned the wo basis of
special purpose equipment
worth &s ns as such
equipme w not available
indi usl vernight, because of
dey@alu he constructor was

qui to arrange for additional
abeut RS.6 millions. He had already
an advance of Rs. 8 millions
per terms of téhye contract. He
equested the project authorities for
additional advance. His request was
turned down. His bankers also
refused to make available these
financed. Finally, he was required
to curtail the import. Because of
lack of equipment, the progress of
work got slowed and completion of
the project got delayed and the
constructor incurred a sumptuous
loss. His claim for compensation was
referred to arbi-tration and the csse
was decided in his favour. However
by the time he got the payment, after
almost seven years.

Before Works Contract Tax
became applicable in India, one state
introduced the tax and made it
applicable with retrospective effect.




The amount of tax with retrospective
was deducted by the project
authorities from all ongoing
contracts. Constructors went to
arbitration and won the case for
refund of the tax amount.

Most of the contracts contain a
clause regarding Force Majeure
Circumstances which include acts of
God, natural calamities, declared and
undeclared war or warlike situation
etc. with a provision tShat in case of
operation of Force Majeure
circumstances, each party to the
contract is to bear own losses.

Disputes start regarding extension of
time of completion as even after the
Force Majeure conditions end, it takes
a long time to reinstate damaged
infrastructure for recommencing
construction.

It is necessary to support all the
claims for compensation by proper
documentation and correspondence.
As soon as a cause for claim arises,
it has to be put on record by a letters
addressed to the competent authority.
As and when such claims are referred
to arbitration or court such letters

form the basis of the claim and
become part of the evidence.

It is therefore essential that the
persons dealing with tendering and
monitoring the projects and claims are
well versed in planning and execution
of construction engineering duly
supported by practical knowledge of
commercial laws and law of contract
etc.
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